Decision number: 51/2010: Complaint of the Association of Approved Private Nurseries of Cyprus against the Ministry of Education and Culture and the Social Welfare Services (Case number: 11.17.009.10, Decision dated: 30/08/2010)
The case concerned the complaint filed by the Association of Approved Private Nurseries of Cyprus against the Ministry of Education and Culture and the Social Welfare Services (SWS) for the alleged infringement of section 3 and 6 of the Protection of Competition Law 13(I)/2008.

The subject of the complaint was the act of the Ministry to raise the age of the preprimary education offered by the public preprimary schools, and also the fact that the public and the community nurseries receive public facilities whereas the private nurseries do not. This resulted in a significant decrease in the number of the children attending the private nurseries as a lot of children preferred to register with the public nurseries and moved to the public or community nurseries. In addition, the complaint concerns the termination of school supplies to the private nurseries by the Warehouse of the Ministry. Finally, the complaint concerns a sequence of modifications of the Children Law 2008 and the Operation of Nurseries Rules initiated by the SWS. 

In its decision, the Commission pointed out the objectives of the preprimary education of the Ministry which are an integral part of the national education system, by which the State, fulfills the obligation to offer quality service with zero or the minimum cost to the recipients. The operation of the public nurseries is governed by the Basic Education Law (R.A.A225/2008). According to the section 8(1) of the R.A.A. 225/2008 “No child is allowed to enroll at a nursery unless he or she is three years old on the 1st of September of the school year of the enrollment”.   The same section provides that “when there are a number of the available places vacant in the nurseries the Selection Committee selects children under the age of the compulsory education…”.

The Commission noted that all of the activities of the public and community nurseries that concern children, who may attend, on the basis of any (age or other criteria imposed by the Law) are included in the public education policy that the State is obliged to offer to its citizens, on the basis of the section 20 of the Constitution of the Republic. 

The Commission in its decision judged that in the case of the state nurseries (public and community) the act of the Ministry does not fall within the meaning of “service” and therefore it does not fall within the meaning of economic activity as per the Competition legislation. On the contrary, the preprimary education is part of the hard core of the duties and operations of the State and an integral and substantive branch of the primary education. According to the section 20 of the Constitution “Every person has the right to receive education…”. This fundamental right which is guaranteed by the Constitution, imposes on the state the obligation to ensure it as an indispensable duty. Therefore, the Commission unanimously decided to reject the first allegation of the complaint. 

As for the second allegation, the Commission decided that the Warehouse of the Ministry has no dominant position in any relevant market, an essential element for the infringement of the section 6(1) of the Law. The Commission concluded the above after taking into consideration a sequence of factors: Firstly, the existence of similar points of sale of educational materials. Secondly, the low percentage of sales of the basic supplies of the Warehouse. Thirdly, the fact that the Warehouse continues to supply to the private nurseries all materials that cannot be found in other points of sale. As a result, the Commission concluded that any further analysis of the allegation was unnecessary.  
 
Consequently, the Commission in its decision concluded that regarding the alleged refusal of supply of educational materials from the Warehouse and discriminative pricing, an infringement of section 6(1) (b) and (c) of the Law is not substantiated. Also, the Commission concluded that there is no economic dependence between private nurseries and the Warehouse because the private nurseries have equivalent alternative solutions to the supply of their educational materials which are not related with severe disadvantages that make impossible for their operation.  Consequently, the Commission in its decision concluded that there was no infringement of 6(2) of the Law because there is no relationship of economic dependence as is provided for by the Law.

As regards the third allegation, the Commission decided that at the time of the submission of the complaint the complainant had no legal interest because the modification of the Children Law 2008 and the Operation of Nurseries Rules initiated by the SWS was not in force. The intention for modification of the above Law does not establish a business activity but it is an act of public authority. 

In concluding, the Commission unanimously reiterated that there was no infringement of sections 3 and 6 of the Law and the complaint was rejected. 
